I N THE SUPREVME COURT OF ARI ZONA
In Division

Rl CHARD KYLE, an i ndivi dual and
el ector,

Suprene Court

No. CV-00-0286- AP/ EL

Petitioner/ Appell ee,
V. Mar i copa County

Superior Court

LORI DANIELS, real party in No. CV2000-013244

i nterest,

Respondent / Appel | ant ,

BETSEY BAYLESS, the duly el ected
Secretary of State of Arizona who
is nanmed solely in her official
capacity; R FULTON BROCK, DON
STAPLEY, ANDREW W KUNASEK, JAN CE
K. BREVER, MARY ROSE W LCOX are
the duly el ected or appointed
menbers of the Maricopa County
Board of Supervisors who are naned
solely in their official capacity;
HELEN PURCELL, the duly elected
Mari copa County Recorder who is
naned solely in her official
capacity; and KAREN OSBORNE, the
dul y appoi nted Maricopa County
Director of Elections who is naned
solely in her official capacity,

OPI NI ON

Respondent s/ Appel | ant s.
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Appeal fromthe Superior Court of Maricopa County
Honor abl e Steven D. Shel don, Judge

AFFI RVED | N PART; REVERSED | N PART

Gal | agher & Kennedy Phoeni x
by Jeffrey D. Goss
Attorneys for Petitioner/Appellee Kyle



Meyers, Taber & Meyers, P.C. Phoeni x
by Lisa T. Hauser

J. Tyrrell Taber
Attorneys for Respondent/ Appel | ant Dani el s

Janet Napolitano, Attorney Ceneral Phoeni x
by Joseph Kanefield, Assistant Attorney GCeneral
Attorneys for Secretary of State Bayl ess

Richard M Ronl ey, Maricopa County Attorney Phoeni x
by Jill M Kennedy, County Attorney
Di vi sion of County Counsel
Attorneys for Respondents/Appellants Maricopa County
Board of Supervisors and Hel en Purcell, Maricopa
County Recorder

J ONES, Vice Chief Justice

This is an expedited appeal. Accordingly, the matter was
considered by a division of the court consisting of Chief Justice
Z| aket, Vice Chief Justice Jones, and Justice Feldman. The court
i ssued its dispositive order August 9, 2000, and i ndicated a fornal
opinion would follow. This is that opinion.

We are asked to deci de whether AR S. 8§ 16-312(D) (Supp. 1999)
prohi bits a person fromrunning for office as a wite-in candi date
in her party’'s primary election after submitting an insufficient
nunber of valid signatures on nom nating petitions. Exerci si ng
jurisdiction under the Arizona Constitution, article VI, 8 5(3) and
A RS 8 16-351(A) (Supp. 1999), we hold that it does not.

Appel l ant Lori Daniels submtted her nom nation petitions to

the Secretary of State in order to conpete in the Republican



primary election for the office of Arizona State Senator for
District 6. However, upon challenge to her petitions, the superior
court found that Daniels did not submt the nunber of wvalid
signatures required to support her nom nation. Daniels then filed
a “nomnation paper” signifying intent to run as a wite-in
candidate in the sane primary election for the sane office. Her
write-in candidacy is now chall enged, under AR S. 8 16-312(D), by
Richard Kyle, another prospective wite-in candidate for the
office. The statute reads in relevant part:

A RS 8§ 16-312(D)

[A] candidate may not file [as a wite-in candi date]

pursuant to this section if either of the follow ng

applies:

1. The candidate ran in the immediately preceding

primary el ection and failed to be nom nated to the office

sought in the current el ection.

2. The candidate filed a nomnation petition for the

i mredi ately preceding primary election for the office

sought and failed to provide a sufficient nunber of valid

petition signatures as prescribed by § 16-322.

After a hearing, the superior court ruled in favor of Kyle and
agai nst Daniels, holding that section 16-312 expresses intent to
limt the candidacy of a wite-in for any election to the office
sought in the year in which she failed to obtain sufficient
signatures. W disagree. By referring in both (D)(1) and (2) to
the election followwng the “imediately preceding prinmary

el ection,” the legislature clearly prohibits wite-in candidacy in



Dani el s’ circunmstances in the general election, but offers no hint
or suggestion that wite-in candidacy for the primary election is
to be simlarly proscribed. Because the question presented
i nvol ves statutory construction, we review the court’s decision de

novo. See Open Prinmary El ections Now v. Bayl ess, 193 Ariz. 43, 46,

969 P.2d 649, 652 (1998).

We find no anbiguity with regard to the statute’s limtations
on candi dates who seek office in the general election. The express
provi sions of subsections (D)(1) and (2) make it clear that the
statute prohibits the general election wite-in candi dacies of
persons who ran in the primary but did not prevail or who were
unabl e to gather sufficient signatures to run in the primary. The
| anguage applies to the general election, and indeed, Daniels
concedes as nuch and agrees that her failure to obtain sufficient
signatures for the ballot in the “imrediately preceding primry”
woul d preclude her from running as a wite-in in the general
el ection.

W find it equally clear that in enacting section 16-
312(D)(2), the legislature has not addressed the issue before us
today: whether Daniels and others simlarly situated nay run as
wite-ins in primary elections. There is little coherence between
t he provisions of section 16-312(A) which purport to apply to al

el ections and those of subsections (D)(1) and (2) which expressly



condition wite-in candi dacy on actions taken or results achieved
in the “imrediately preceding primary election.” The el ection
followng the “imediately preceding primary election” can only
nmean t he next general election, i.e., the Novenber election. Only
through an inplausible technical reading could the |anguage be
interpreted to apply to a wite-in candidate in the primary. W
cannot anend a statute judicially, and we cannot read inplausible
nmeani ng i nto express statutory | anguage. WMoreover, nothing in the
statute prohibits M. Daniels from seeking nomnation in the
primary by invoking nore than one nethod -- signature gathering,
wite-in, or both.

W find anbiguity inherent in an over-all reading of section
16- 312. The confusion centers squarely on the legislature’s
failure directly to address primary el ections. When faced with
anbi guous statutes we apply our canons of statutory construction,
consi dering background and context in an attenpt to di scover true

| egi slative intent. See Hayes v. Continental Ins. Co., 178 Ari z.

264, 268, 872 P.2d 668, 672 (1994).

Daniels argues, and we agree, that the nost plausible
interpretation of the “preceding prinmary” |anguage suggests that
section 16-312(D) was sinply not intended to apply to wite-in
candidates for primary elections. Yet, Kyle argues that despite
this | anguage, the legislature intended to limt all wite-ins in

the current “election cycle,” i.e., both the primary and general



el ections, based upon the petition gathering for the primary. But
Kyle's interpretation would contradict the neaning of the word
“preceding” as if it nmeant “upcom ng.” Such construction
substantially alters what the |egislature has in fact said. It
woul d require us to find functional simlarity between primry and
general elections and overl ook statutory | anguage inapplicable to
primary el ections. W woul d necessarily be required to infer
legislative intent to apply the sane restrictions to both.

Were the functions of primary and general elections closely
related, we mght infer such intent, reasoning that the policy of
limting wite-ins in the general election would be the sane in the
primary. However, the primary el ection serves a different function
inour system It is a conpetition for the party’s nom nation, no
nore, no |less, and does not elect a person to office but nerely
determ nes the candi date who will run for the office in the general

el ection. See Board of Supervisors of Maricopa County v. Superior

Court, 4 Ariz. App. 110, 111, 417 P.2d 744, 745 (1966). This would
suggest a wider rather than a narrower range of choice in the
primary. |In contrast, a general election actually determ nes which
candidate will hold the office.

Significantly, a wite-in candidate cannot prevail wthout
garnering a nunber of votes at |east equal to the nunber of
signatures required to have placed the candidate on the ballot in

the first instance. By contrast, candi dates whose nanes are pre-

6



printed on the ballot can win the primary with the | argest nunber
of votes, regardl ess of the nunber of votes cast. See AR S. § 16-
645(A) (Supp. 1999).

The wite-in candi date who succeeds in the primry does not
remain a wite-in candidate in the general election, but rather
becones the party’ s candidate for the office with his or her nane
printed on the general election ballot. Conversely, the | osing
candidate is prohibited by section 16-312(D)(1) fromrunning as a
wite-in in the general election. These requirenents ensure that
the general election process wll not be abused by wite-ins to
circunvent the standard channels toward pl acenent of one’ s nanme on
the general ballot.

In sum we conclude that the legislature intended its
proscriptions against wite-in candi dacies to apply exclusively to
the general election process. The “imredi ately precedi ng prinmary”
| anguage precludes an interpretation that the statute applies to
candi dates for whomthe primary election is a future event, not a
past event. The policy of giving greater choice to the voters is
the better policy where statutory anbiguity nakes |egislative
i ntent uncl ear.

W reverse the superior court order enjoining Daniels’ wite-
in candidacy for the office of State Senator in the primary

el ection and affirmthe superior court order enjoining Daniels from



running as a wite-in in the general election. To be a candidate
in the general election, as with any other, she nust prevail in the

primary.

Charl es E. Jones
Vi ce Chief Justice

CONCURRI NG:

Thomas A. Zl aket, Chief Justice

Stanl ey G Fel dman, Justice



